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THE PAST AND THE FUTURE OF THE INTER- 
STATE COMMERCE COMMISSION. 

I. Leading Principles of the Decisions of the Commission. 

THE decisions of the Interstate Commerce Commission, 
handed down since its organization in 1887, now number 
1290, some of which cover two or more cases decided at the 
same time. The facts presented in this long series of cases 
are kaleidoscopic. A single fact may appear a hundred times, 
but it always comes again in different company. Never, per- 
haps, does exactly the same group of facts reappear in exactly 
the same combination or relationship. Hence each group of 
facts embraced in a case and each decision based upon the 
same has an individuality of its own. Generally speaking, no 
two cases are alike in every respect, and no rule of thumb can 
be devised by which a decision can be rendered. Yet, though 
each decision has its peculiar characteristics, an analysis and 
comparison of many cases and decisions reveals certain common 
elements or underlying principles and views. To point out 
these common elements, views and principles in the decisions 
of the Interstate Commerce Commision is the chief aim of this 
discussion. 

The problems involved in the decisions are primarily eco- 
nomic, although political and social considerations are not 
wanting. As a compilation of economic facts alone, tested and 
certified, the decisions constitute a valuable contribution to 
industrial history. To know the world as it actually exists 
should be a leading task of every man. The Interstate Com- 
merce Commission has placed at the disposal of the public the 
most varied, the most widely distributed, the most concrete 
and the best authenticated collection of facts relating to rail- 
ways in the United States that is available at the present time; 
and by means of these facts we may learn something of the 
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difficulties involved in railway transportation in this country. 
By far the greatest number of facts relate to the problems of 
competition, which in turn involve questions of similarity and 
dissimilarity of conditions, long and short hauls, cooperation, 
reasonableness of rates and discriminations. Closely allied to 
these questions are those relating to classification and com- 
modity rates. Standing somewhat by themselves, and yet not 
disconnected, are decisions relating to through shipments, 
foreign trade, routing of freight, etc. Questions relating to 
the enforcement of the Act to Regulate Commerce and to the 
giving of testimony make their appearance. The interpretation 
of the act is frequently drawn into consideration, but this fea- 
ture of the decisions of the commission can best be associated 
with the court decisions called forth by the same.* All of these 
topics have numerous subdivisions and ramifications which cross 
and recross one another in the complex network of relation- 
ships which the railway as an institution represents, and which 
is the ultimate cause of the kaleidoscopic nature of the cases 
brought before the commission. 

Competition and the Long and Short Haul. — The Act to 
Regulate Commerce assumes that railway transportation is a 
competitive industry and that competition among carriers should 
be preserved. The Interstate Commerce Commission has 
repeatedly asserted this in its annual reports and decisions. 1 
A score of decisions relate primarily to water competition in its 
bearing upon the long and short haul clause. The commission 
has held that the act permits railways to meet but not to extin- 
guish the competition of water carriers. 2 The cheapening and 
regulating functions of water competition have been generally 
recognized ; 3 but in the case of very low rates on steel products 

* It should constantly be borne in mind that in the first part of this paper only 
the decisions of the commission are considered, irrespective of the decisions of the 
courts. 

1 For instance, Annual Report (1887), pp. 37, 40 ; Annual Report (1898), p. 20 ; 
Decisions, 1, I. C. C, 319; 2, 52; 4, 131. 

2 7, 224. Hereafter, for the sake of brevity, the decisions will be cited by 
volume and page numbers only, the former in bold-faced type. 

3 Cullom Committee Report (1886) ; Johnson, Inland Waterways, 61 ; Hadley, 
Railroad Transportation, 93-98 and elsewhere. 
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to San Francisco from the Atlantic and Mississippi valley 
points, compared with the rates on the same products from 
Pueblo, the commission held that water competition is alto- 
gether inadequate to account for the general relatively low 
rating of lumber, grain and other staple or heavy goods to or 
between inland points. 4 

The existence of water competition and of competition among 
railways has been the ground upon which railways have com- 
monly petitioned the commission for relief under section iv 
of the act. As is generally known, this is the long and short 
haul section, which makes it unlawful for a railway company 

to charge or receive any greater compensation in the aggregate for 
the transportation of passengers or of the like kind of property under 
substantially similar circumstances and conditions for a shorter than 
for a longer distance over the same line in the same direction, the 
shorter being included in the longer distance. 

Obviously the decisions on long and short haul questions turn 
upon the similarity or dissimilarity of the conditions under 
which the hauls are made. The commission has uniformly 
held, from the first, that carriers must judge in the first instance 
as to the similarity or dissimilarity of the conditions ; and that 
such judgment of the carriers is not final, but is subject to the 
authority of the commission and of the courts to decide whether 
an error has been committed, the burden of proof resting upon 
the carrier. In the leading case, In re Louisville and Nash- 
ville R.R. Co., 5 the commission accepted the existence of actual 
competition, which is of controlling force in respect to traffic 
important in amount, as an adequate cause of dissimilarity in 
circumstances and conditions. That this competition must be 
actual, of controlling force and relating to traffic important in 
amount has repeatedly been emphasized by the commission. 

That competition with each other of the railroads which are subject 
to the federal law can seldom, as we think, make out a case of dis- 
similar circumstances and conditions within the meaning of the 

* 6, 488. 

6 1, 31. The same principles are restated entirely or in part in 1, 236 ; 3, 534 ; 
4, 1 ; 4, 104; 4, 228; 5, 324 and other decisions. 
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statute, because it must be seldom that it would be reasonable for 
their competition at points of contact to be pressed to an extent that 
would create the disparity of rates on their lines which the statute 
seeks to prevent. 6 

The position taken by the commission in this quotation has been 
consistently maintained and strongly reaffirmed in a recent deci- 
sion, except in so far as the Supreme Court decisions in the 
Alabama Midland (168 U.S. 164), Behlmer and other cases have 
made modifications necessary. 7 

Competition among railways, as such, is not sufficient to 
make out dissimilar conditions. Such competition must exist 
under peculiar circumstances, and even this competition can 
be accepted as only one of the circumstances and conditions 
entering into the case. Not one but all the circumstances 
and conditions must be made the standard of comparison. 8 
The competition of railways not subject to the act and of 
foreign railways has been regularly admitted as one of the 
circumstances, together with those " rare and peculiar cases of 
competition between railroads which are subject to the statute, 
when a strict application of the general rule of the statute 
would be destructive of legitimate competition." 9 Competi- 
tion with water carriers may do the same, 9a although in 
"some parts of the country it is not easy to separate railroad 
competition altogether from competition by the water-ways. 
Water competition is not limited in force strictly to the 
points of contact of water and rail lines, but extends its influ- 
ence to an indefinite distance therefrom, qualifying to greater 
or less extent the all-rail rates." 10 " If the competition of water 
carriers at any point is large, active and of controlling force, 
the all-rail lines competing for traffic at the same point may 
make rates that are reasonable and just in view of such com- 
petition, and that will enable them to participate in the traffic. 
Railways are not obliged to go out of business and leave it as 
a monopoly to water-carriers " ; u nor can they, 12 under other 

• 1, 81 ; 5, 324. 9 1. 72. " 3, 534. 

7 8, 346. 9a 4, 104, 744- I2 7, 224. 

s 1,436; 5, 156. n>l,8i. 
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circumstances, make rates so low as to drive the water trans- 
portation out of existence. 

Conditions and circumstances admitted as dissimilar and 
exceptional under section iv must not be of the carrier's own 
creation or connived at by him. They must be forced upon 
him by circumstances over which he has no control or which 
he cannot control with a reasonable effort. 13 In a petition M to 
have the commission order a railway company to charge the 
same proportional rates on its line between St. Peter and 
Pierre that it charged between Chicago and St. Peter, it was 
held that because of the competition of a powerful rival, sparser 
population, snow blockades and other factors increasing the 
cost of transportation dissimilar conditions existed, and the 
petition was denied. In another case, 15 water competition, 
the character of the road, the nature of the traffic, the pre- 
ponderance of empty cars necessarily moved and legitimate 
competition with other carriers were admitted as elements 
determining dissimilarity of conditions. " Legitimate compe- 
tition " was made to include transportation under circumstances 
and conditions that make a low rate the only alternative to an 
abandonment of the business, provided that the rate affords 
some revenue above cost, and works no material injustice to 
other patrons of a carrier. When, however, such transporta- 
tion is carried on at a loss and imposes a burden on like 
traffic at other points and on other traffic, it is to be deemed 
destructive and illegitimate competition. In a complaint 16 
against blanket rates in force on all-rail carriers between New 
York and the great oil fields of Pennsylvania, Ohio and West 
Virginia, on the one hand, and California points, on the other, 
to the disadvantage of intermediate points, the commission 
held that the competition of all-water lines, part-water and 
part-rail lines, part-water and pipe lines constituted dissimi- 
larity of conditions and justified a violation of section iv. 
During the World's Fair at Chicago, for the better accommo- 
dation of its patrons, a railway established a new route from 
an Ohio town over which the tickets could not be sold except 
i«2, 52; 4,131; 6,324; 8, 214. "2,73. 154,1. 164,228. 
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by violating the long and short haul provision. The commis- 
sion granted the desired relief. 16 * Similar relief 16b was granted 
to a railway in order that it might better serve a region suffering 
from crop failure. 

The Georgia Commission cases 17 decided that the competi- 
tion of markets on different lines for the sale of commodities 
at a given point served by both lines does not create conditions 
which justify deviation from the long and short haul principle. 
To determine the force and effect of such competition, it was 
further held, involves commercial considerations, such as the 
advantages of business location, the comparative economy of 
production, the comparative quality and market value of com- 
modities, all of which are entirely disconnected from circum- 
stances and conditions under which transportation is conducted. 
Various other grounds for a refusal of relief under section iv 
have been indicated by the commission. Among these are : 
disturbances in rates, whether secret or open ; 18 unjust and 
unreasonable rates on the part of a competitor; 19 potential 
competition j 20 a longer line on part of a competitor; 21 the 
fact that a commodity is foreign merchandise ; n the mere 
situation on a navigable river; 23 competition of carriers subject 
to the act. 24 The problem involved in competition among rail- 
ways will be discussed more fully in connection with court 
decisions. However, one phase of it, the trade-centre theory, 
may be noticed in this place. 

In the territory south of the Potomac and Ohio and east of 
the Mississippi, known as Southern territory and controlled by 
the Southern Railway and Steamship Association, it has been 
customary to establish rates to competitive stations and make 
charges to non-competitive or local stations by adding to the 
rate of a competitive point the local rate from such point to 
the local destination, taking that competitive rate and that 
local rate which will produce the lowest combination, regardless 

is » 6, 323. i 8 7, 61. *> 4, 104. ** 4, 447. 

"<> 6, 293. "2,231. 21 8, 346. 28 1,236. 

17 5, 324. Similar conclusions in 7, 224 ; and 7, 344 (competition between 
mines). M 6, 632 and others cited above. 
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of whether the competitive or basing point is beyond the 
local destination or not. 25 Whenever the haul to the com- 
petitive point or "trade centre" is longer than that to the 
non-competitive point for which a greater charge is made, the 
haul being made over the same line in the same direction, 
the long and short haul principle is violated, and the non- 
competitive point can bring action against the carrier under 
section iv. The trade-centre method is satisfactory, of course, 
to the " centres " which it establishes and maintains, but brings 
disadvantage to smaller " non-competitive " towns and rural 
communities. What shall and what shall not be made a trade 
centre is finally decided by an arbitrary authority; and no 
matter how good the intentions, the local or non-competitive 
points are unable to develop their industries under the same 
advantages that are enjoyed by the competitive, basing or dis- 
tributive points, which have been made such not necessarily by 
any normal and natural process of industrial development, but 
by chance or caprice or both. Contrary to the contentions of 
several carriers, the commission has refused to admit that the 
existence of such " trade centres " or the competition between 
them creates a dissimilarity of conditions within the meaning 
of section iv. It has repeatedly condemned the trade-centre 
idea as interfering with the natural course of trade, establish- 
ing arbitrary advantages and violating both the spirit and the 
letter of the Act to Regulate Commerce. It has held that 
trade centres are not entitled to more favorable rates than 
small towns for which they form distributing centres ; but no 
interference has been attempted where small towns get rates 
as favorable as the larger ones; 26 and the equalization 27 of 
rates between small and large towns to do away with former 
special favors does not constitute a ground for complaint. 27 * 

The Question of Rates. — The kernel of the railway problem 
is the question of rates. Few topics of importance in finance 

85 Annual Report, I. C. C. (1892), p. 18; 6, 343 and cases quoted ; 8,25; 8,19; 
4,686:6,96. !»2, 25. " "1,401. 

17 a The manner in which the decisions quoted on preceding pages have been 
modified by the courts will be discussed in the second and third parts of this paper. 
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or administration or any other phase of railway transportation 
can be investigated without sooner or later touching upon rates 
as the decisive consideration. Upon no subject has the com- 
mission rendered so many decisions as upon this. A long line 
of cases has arisen directly out of the general question of 
reasonable rates ; another out of discrimination in rates ; others, 
and some of the most important, out of questions connected 
with exports and imports ; and about a dozen groups of decisions 
or parts of decisions deal with commodity rates and rates on 
special articles. 

The terms " reasonable and just," "unreasonable or unjust," 
"undue or unreasonable preference or advantage," "undue 
or unreasonable prejudice or disadvantage in any respect what- 
soever" and "unjust discrimination," as used in the Act to 
Regulate Commerce, imply comparison, and rates to be lawful 
must bear just relations to one another. 28 Rates must be rela- 
tively fair and reasonable as between localities similarly situated 
in essential respects, not according to any rule of mathematical 
precision, but in substance and in fact, having regard to the 
geographical and relative positions of the localities, so that one 
will not be favored to the unjust prejudice of the other. 29 
Attempts to maintain trade relations, to protect competing 
markets, to equalize commercial conditions, and analogous con- 
siderations cannot justify unreasonableness in rates. 29 * Low 
charges on one line cannot be made up by high charges on 
others, and all charges should have a reasonable relation to cost 
of production and to the value of the service to the producer 
and shipper, but should not be so low on any as to impose a 
burden on other traffic. 30 The length and character of the 
haul, the cost of service, the volume of business, the condition 
of competition, the storage capacity and the geographical situ- 
ation at the different terminal points are all elements of impor- 
tance bearing upon the relative reasonableness of the respective 
charges for transportation. 31 That rates should be fixed, says 
the commission, in inverse proportion to the natural advantages 

» 6, 458, S48- *» 6, 195. M 1, 230. 

» I, 215; 2, 315; 4,79. 30 *. 48. 
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of competing towns with the view of equalizing commercial con- 
ditions, is a proposition unsupported by law and quite at vari- 
ance with every consideration of justice. 32 Each community is 
entitled to the benefits arising from its location and natural con- 
ditions. Equality of charge is required under circumstances 
and conditions substantially similar, and relative equality is 
necessary in the degree of similarity. 33 The degree of simi- 
larity u is determined by all the circumstances entering into the 
case and not solely by one standard of comparison. 

It is quite impossible to separate questions relating to reason- 
able rates, discriminations, through rates, etc., from one another. 
Yet the subject of discriminations has given rise to more con- 
troversy and legislation than, perhaps, any dozen other railway 
topics, and at least brief separate treatment must be accorded 
to it. In the popular mind discrimination means unjust dis- 
crimination, and to the eyes of legislators all discriminations 
are unjust. But the well-known illustration of the Delaware 
oyster town, 35 showing the necessity and justice of discrimina- 
tions under peculiar circumstances, could be duplicated many 
times. While all discriminations against individuals, for like 
and contemporaneous services rendered under " similar circum- 
stances and conditions," are unjust, discriminations against 
localities may be unavoidable and even just. Sixteen state 
constitutions and the laws of three-fourths of the states pro- 
hibit all discriminations. 36 The Interstate Commerce Act 
prohibits and declares unlawful unjust discriminations, thus 
reserving to the commission discretionary administrative powers 
in case of discriminations which, to that body, do not appear 
to be unjust. While every community is entitled to the bene- 
fits arising from its location and natural conditions, 87 and the 
commission is not authorized to grant special privileges, 38 it 
may nevertheless permit preferences among localities when 
sufficient cause exists * and these preferences are not undue. 

82 1, 215 ; 5, 264 J 7, 180. 33 4> 79 , 34 1 ( 43(5 . 

35 Hadley, Railroad Transportation, p. 1 16. 

48 Meyer, Railway Regulation under Domestic and Foreign Laws, p. 931. 

87 2. 54°- 3! 1, 17. *» 8, 93, 290. 
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Among the forms of discrimination pronounced unlawful by 
the commission are the following : illegitimate use of private 
cars 40 or cars not owned by the railway company; discounts 
based on quantity of freight received by a single shipper, 41 or 
excessive differences in rates on carload and less than carload 
shipments ; ** combination rates favoring the knowing shipper ; ** 
mileage tickets not sold impartially j 44 refusal 45 to carry goods 
over the route directed by the shipper, and directing traffic arbi- 
trarily without good reasons ; employment u of ticket brokers 
to sell tickets at reduced rates on commission ; party rates lower 
than contemporaneous rates for single passengers; 47 lower 
rates 48 from an important centre and not correspondingly 
lower rates from intermediate points ; giving certain shippers 
exclusive rights over station facilities ; the " expense bill " 
system ; carrying to terminal points at commodity rates an 
article which, if the class rate were imposed, would still seek 
rail rather than water transportation; and that large class 
involving rebates in their various forms, excessive charges, etc. 

Certain things have been pronounced by the commission as 
not constituting unjust discrimination : the sale of two tickets 
for passage, one of which the company permits to be trans- 
ferred and the other not, when the two do not appear to be 
similar; 49 a contract by a railway company for through ship- 
ments with one of several competing steamship companies; 50 a 
low rate for returning oil tank cars, 51 filled with cotton-seed oil 
and turpentine; absorbing a terminal charge on live stock in 
one market and exacting such a charge for terminal service in 
another city which is reached by a different line; 52 charging 
equal rates on milk for all points on a milk-train line; 53 separa- 
tion of white and colored passengers paying the same fare, 
when accompanied by the same care and protection ; M making 

« 1, 374; 2. 9°; *. 630; *. 265; 5, 193. 

« 1, 107. « 1, 156. « 2, 649 ; 3, 465. *> 4, 265. 

«2, 90; 5,638. «7, 43. «> 8, 214. "5,193. 

« 1, 230 ; 2, 1. « 2, 513. » 1, 144. S2 7> 5,3. 

53 2, 272. In the important case, 7, 92, a blanket rate on milk from certain 
New York points was held to be unjust; also stated differences in the rates on 
milk in cans and in bottles. M 3, 1 1 1 ; 1, 428. 
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rates for immigrants as a class; 65 and finally, when an article 
of traffic does not move on account of burdensome rates and 
the carrier is hauling a considerable number of empty cars in 
the direction such article would naturally move if accorded a 
lower rate, the carrier may be justified in carrying at a rate that 
will induce the movement of such traffic, provided no extra or 
additional charge is in consequence put upon other articles 
carried. 56 

The hobbyist who urges the adoption of some one of the 
dozen or more principles upon which railway rates may be 
based, with the confident belief that his particular scheme 
would forever settle the difficulties of railway charges, finds 
little encouragement in the decisions of the commission. No 
one can go far into the problem of rates without feeling very 
strongly the utter futility of attempts to reduce all rates to the 
basis of a single principle. In this, as in so many other domains 
of economic life, the question is not one or the other, but one 
and the other or others. The circumstances and conditions 
under which goods and persons are transported are far too 
complex and too involved to admit of so simple a solution for 
determining rates. The commission, in deciding concrete cases 
as they have arisen, has fallen back upon various principles of 
railway rates, giving one or the other a higher rank as the 
peculiar combination of facts in that case appeared to demand. 
Hence the decisions contain references to the principles of 
value, distance, cost, space, weight, etc. In one of its earliest 
decisions 57 the commission enumerated the following factors to 
be taken into consideration in the determination of just and 
reasonable rates: (i) the earnings and expenses of operation; 
(2) rates charged upon the same commodity on other roads 
similarly situated ; (3) the diversities between the railway in 
question and such other roads; (4) the relative amount of 
through and local business; (5) the proportion borne by the 
commodity in question to the remainder of the local traffic; 
(6) the market value of the commodity; (7) the reductions 
made by the carrier upon other articles which are consumed 
66 8, 271. ee e , 61. w l, 325. 
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and necessarily required by the producers of the article in 
question; (8) all other circumstances affecting the traffic of 
itself and as related to other considerations entering into the 
charges of the carrier. 

Rates may be established on a mileage basis K and the rate 
per ton-mile grow less in proportion to distance, 59 but a depar- 
ture from equal mileage rates on different branches or divisions 
of the same railway must be clearly shown to be necessary 
before it can be approved. 60 Through rates 61 are not required 
to be made on a mileage basis, nor local rates to correspond 
with divisions of a joint through rate over the same line. 
Mileage is usually an element of importance, and due regard 
to distance proportions should be observed in connection with 
the other considerations that are material in fixing transporta- 
tion charges. The distance being in favor of one of two com- 
peting points, and neither cost, the value of the service nor 
other conditions of transportation in favor of the other, the 
shorter distance point cannot justly be denied at least equal 
rates with the longer. 62 The market value of a commodity, the 
value of the transportation service to the commodity, its cost 
of production and the actual cost of carriage are elements of 
importance in establishing rates. 63 Value is another important 
element, but it cannot be made an arbitrary standard independ- 
ent of all other considerations. 64 Rates should bear a fair and 
reasonable relation to the antecedent cost of the traffic as 
delivered to the carrier and to the commercial value of such 
traffic ; but it is incumbent on parties invoking this rule to 
make satisfactory and reliable proof as to such antecedent cost 
and commercial value, 65 and in case of competitive articles 66 

M 1, 629. *» 2, 52. w 5, 612. « 3, 252. & 6, 342. 

68 The writer refrains from discussing in this place the meaning of the terms 
" value," " cost," " expense," etc., as used in transportation matters. A variety of 
definitions can be constructed synthetically from the decisions. The writer is 
inclined to restrict the use of the term " value of service " to value of service to 
the commodity considered as an object of purchase and sale on a competitive 
market ; and " cost of transportation " to material sacrifices made by a railway in 
carrying a particular article at a certain time (which, as is well known, cannot be 
accurately determined for a particular service). 

"8,158. «*5, 529. 084,611. 
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over the same line the relation of rates should be determined 
by reference to the respective costs of service ascertained with 
reasonable accuracy. Although rates should bear a reasonable 
relation to cost of production and to the value of the service 
to the producer and shipper, they should never be so low as 
to impose a burden on other traffic; 67 nor can small earn- 
ings, 68 extraordinary or unnecessary cost of operation or man- 
agement, 69 or other financial necessities 70 and conditions of 
the carrier justify excessive rates. The degree of risk to the 
carrier 71 and the capitalization of a railroad 72 have a bearing 
upon rates. The latter, in order to have consideration, should 
be accompanied by a history of the capital account, the value 
of the stock and various securities, and the actual cost and 
value of the property itself. To make the capital account of 
railways the measure of legitimate earnings would place, as a 
rule, the corporation which has been honestly managed from 
the outset under enormous disadvantages. 

Classification. — That rates can be changed by modifying 
classifications is an elementary proposition of transportation. 
That principles of railway rates constitute the decisive factors 
in classification is its corollary. A study of classifications is 
inseparable from a study of rates, and vice versa. The great 
classifications in force in the United States to-day are the 
result of years of effort in improving some original schedules 
and in consolidating and eliminating scores of others. The three 
dominating classifications of to-day, with more than 7000 speci- 
fications, are a great advance upon the schedule of 1856 with 
thirty-three specifications. This development has been one 
steady march towards uniformity, in which the Interstate Com- 
merce Commission has always stood on the side of progress, 
and arguments in favor of a uniform classification have been 
repeated many times in its reports. " The Commission has 
repeatedly said that the re-arrangement of rates and the sim- 
plification of classifications are matters which the carriers 
should undertake and should carry forward for themselves." " % 

«4, 4 8. 69 7, 9 2. "6,131; 1,46s. "3,19. 

68 1,375- *>6,6oi. "8,158. 
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While the commission has been reluctant to enter upon active 
classification making, its decisions are not without direct bear- 
ing upon specific questions relating to classifications, especially 
in matters of principle. Classification is deemed convenient 
and essential to any practical system of rate-making, and is so 
recognized, though not enjoined, by the Act to Regulate Com- 
merce. 74 And when a classification is used as a device to effect 
unjust discriminations, or as a means of violating other pro- 
visions of the statute, the act requires the commission to so 
revise and correct such classifications and arrangement as to 
correct abuse. A manufacturer of soap advertised and sold 
as toilet soap made complaint against a railway company for 
classifying his soap with other toilet soaps and not with the 
lower class of laundry soaps. The commission held that a 
manufacturer's description of an article designed to induce its 
purchase by the public also describes it for transportation, and 
carriers may accept his description for purposes of classification 
and rates. 76 In another case 76 the commission held that two 
kinds of soap advertised as alike, and substantially equal in value, 
should be classified alike for transportation purposes. Products 
classified alike are presumptively entitled to equal rates ; " in 
classifying them, cost, 77 * bulk, weight, value and their gen- 
eral characteristics should be chief considerations ; 78 clearness 
and simplicity should be aimed at and irregularities and incon- 
sistencies eliminated ; 79 and a classification must have the same 
construction in favor of all persons. 80 Unjust discrimination 
against a commodity is not shown by evidence of a lower clas- 
sification for articles widely dissimilar in the elements of risk, 
weight, bulk, value or general character. The proper method 
of comparison is the classification accorded by the carriers to 
similar articles. 81 Railway officials who have made a classifi- 
cation cannot testify to their understanding of its construction. 
A classification sheet is put before the public for general infor- 
mation ; it is supposed to be expressed in plain terms so that 

74 4, 535. " 3, 252- " 2. «• 

75 4, 41; similarly in 4, 32. n * 6, 52. *> 2, 122. 
n 4, 733- " 6. 548- " 6, 638. 
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the ordinary business man can understand it and in connec- 
tion with the rate sheets can determine for himself what he 
can be lawfully charged for transportation. The persons 
who prepared the classification have no more authority to 
construe it than anybody else, and they must leave it to 
speak for itself. 82 

Through Rates. — Through rates and through billing are 
matters of agreement among carriers engaged in interstate 
commerce. The commission has no power to compel them 
against their consent to enter into arrangements for through 
rates and for through bills of lading, 83 although the statute 
encourages such connections, 83 a because they furnish cheapened 
rates and greater facilities to the public, while at the same time 
they give increased employment and earnings to a larger num- 
ber of carriers. 83 b Railway companies may make whatever rates, 
form whatever lines and establish whatever differentials they 
deem best for the purpose of securing and conducting trans- 
portation, provided the just interests of the public are not sacri- 
ficed thereby; and whether in so doing they deal with each 
other wisely or unwisely, fairly or unfairly, is not a matter 
for the commission to decide. 84 A through bill of lading is 
evidence of a through rate. 85 It is not necessary that it should 
be formally "quoted" by one of the carriers to another who 
is engaged in the making of it to constitute it a through rate. 
Names are nothing in such a transaction ; the law looks at the 
elements and substance of the transaction itself. The fact that 
the initial or an intermediate carrier charges the full local rate 
does not destroy the through nature of the shipment, 86 nor is a 
through rate illegal which, when divided between carriers, gives 
them less than their local rate, provided that the through rate 
itself is not less than some one of the local rates, or unjustly 
discriminating against individuals or localities, or so low as to 
burden other business with part of the cost of the business 
upon which it is imposed. 87 Reasons may exist for making 

82 2, 122. 88b 4, 535. 85 2, 131. 

88 4, 265; 6,647; 7,376. "a, 131; 6,1. 

88a *. 535- 8<7 > 6l2 - *' 2 > 5 8 4; *> 744- 
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through rates less than the sum of the local rates, 88 and traffic 
conditions may warrant carriers in exacting a share in through 
rates which gives them more per mile than that which results 
to a connecting carrier from the division accepted by it; 89 but 
in such cases carriers must give proof of the circumstances 
which justify the disproportionate division of a through rate. 90 
Although a shipper or consignee has no direct interest in the 
way a joint rate is divided between carriers, nor in the amount 
of the division received by each carrier, he is entitled, never- 
theless, to inquire into such division when he complains that 
the joint rate is unlawful, for the amount received by the differ- 
ent carriers may be significant upon the reasonableness of the 
aggregate charge; and when an unlawful rate results from 
some arbitrary division exacted by one of the carriers, the com- 
mission will find the facts and state its conclusions with respect 
to such share or division. 91 Such complaints, even though 
brought in the name of an individual, may challenge the entire 
schedule of rates to competing towns, and such cases, as dis- 
tinguished from those involving individual grievances only, are 
peculiarly public in their nature, since they embrace in one 
proceeding the various business and industrial interests in cities 
and towns, as those interests may be affected by the charges 
of public carriers whose facilities are employed in the inter- 
change of commerce. 92 The commission inquires primarily into 
the influence of a through rate taken as an entity. How the 
rate is made 8S is only material as bearing upon the legality of 
the aggregate charge, and how any reduction may be accom- 
plished is a matter for the carriers to determine among them- 
selves. 93 a The tariff of rates should also show which carriers 
united in establishing the joint rates. 9 * In the division of 
joint rates * each carrier may receive less than its established 
local rate ; one may receive more and another less than full local 
rates; but whatever the basis of division, the essential feature 
of such rates is that the connecting carriers have agreed or 

88 3, 450. « 8, 598; 5, 13; 8, 131. »»» 5, 324. 

88 8, 277- 0*6,458; 5, 97. «5,44. 

•0 6, 1. «• 2, 553. * 7, 323. 



410 POLITICAL SCIENCE QUARTERLY. [Vol. XVII. 

mutually consented to carry traffic over the connecting line for 
a less aggregate charge than the sum of their established local 
rates. So-called through export rates, i.e., rates by rail plus 
rates by water, are not analogous to joint rates made by joint 
arrangements, and an "export rate" may be lower than the 
rate on the same commodity from the same origin and bound 
for the same port but not for export, because it is in essence 
the division of a through rate. 96 

Not to be confused with through rates are combination rates, 
obtained by adding to the through rate to a certain point the 
local rate from that point back to the point of destination. This 
system prevails most widely in southern territory and is connected 
with the trade-centre theory. Combination rates generally bring 
disadvantages to the towns to which they apply and advantages 
to basing points ; 97 and when combination rates produce a lower 
rate than the tariff calls for, they enable the knowing shipper 
to obtain advantages over the one who has less information. 98 

Differential rates have been treated by the commission chiefly 
in connection with export rates to competing seaports and 
longer routes competing for traffic to a common centre. The 
export-rate cases will be discussed in a later paragraph ; suffice 
it here to call attention to the grounds upon which the com- 
mission justified a differential export rate to Boston, via New 
York, as low as the rate to New York. These grounds were : 
(i) the greater cost of transportation to Boston ; (2) the 
greater volume of business to and from New York ; (3) the 
competition of the Lake, Erie Canal and Hudson River route, 
as well as of the railways ; (4) the geographical and commer- 
cial advantages of New York. 99 However, it should also be 
observed that the commission has held it neither sound in 
principle nor equitable in practice for railway lines to create 
artificial differences in market conditions by an arbitrary dif- 
ferential in rates, whereby the product of one section of the 
country is assigned to one market and the product of another 
section of the country to another market. 100 

« 8, 214. <" 8, 277. »• 2, 1. «• X, 24, 436. 

*» 8, 185; see also 5, 571 ; 7, 481 ; 7, 612; 8, 47. 
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Pooling. — Section v of the act prohibits pooling. What 
constitutes pooling within the meaning of the statute has been 
decided by the courts, and will be considered in Part II of this 
paper. Reference is here made to rulings of the commission 
on contracts and agreements among railway companies other 
than illegal pooling contracts. An early decision, 101 confirmed 
by a recent one, 102 maintains that an intra-state railway becomes 
interstate when it voluntarily enters into through-shipment 
arrangements ; but shipments from within a state with the 
intention of reshipment beyond the state is not interstate 
commerce. 102 * The receipt successively by two or more car- 
riers for transportation of traffic shipped under through bills 
for continuous carriage or shipment, and previous formal 
arrangement between them is not necessary to bring such 
transportation under the terms of the law; 103 and the succes- 
sive receipt and forwarding in ordinary course of business by 
two or more carriers of the interstate traffic shipped under 
through bills for continuous carriage over their line is assent 
to a "common arrangement." 103 * A railway is obliged to 
transport freight when the same is offered in the usual way, 
without any special agreement. 104 Agreements among railway 
companies supplying a common market from competitive pro- 
ductive areas, which bring advantages to one such area, but 
disadvantages to the other, are violations of the act. 105 

Referring to the question of jurisdiction, it should be 
observed that the commission has included in the "instrumen- 
talities of shipment or carriage " subject to the act a small 
road wholly within a state, but used for interstate traffic ; 106 
likewise commerce between points in the same state, but pass- 
ing through another state ; 107 an electric railway between the 
District of Columbia and the state of Maryland ; 1OT a a bridge 
extending across a stream from one state into another; 107b live 
stock carried through different states to stock yards in a centre 

»»1 1, 315. *> S * 6, I. *>« 1, 495. 

108 8, 531 ; see also 167 U.S. 642, and 162 U.S. 184. »« 1, 495. 

102a i, 30 . 1M 1,594- M7 »7,8 3 . 

»»» 5, 324; 6, 1. 105 6, 195. *"b 2, 162. 
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of this trade is interstate commerce until delivery is made at 
such yards ; 107c a foreign carrier; 108 and foreign merchandise 
carried on a through bill of lading. 109 Among the matters held 
not subject to its jurisdiction the commission has mentioned 
the following : a steamboat plying between two ports in the 
same state but engaged in interstate traffic ; 110 fruit destined 
to New York but shipped only to Jersey City from points in 
New Jersey ; 1U compelling railways to allow extra baggage to 
commercial travellers ; n2 or to provide a particular kind of 
cars or other special equipment ; u2 a to award counsel fees ; 113 
to render judgments and enter decrees. 114 The jurisdiction of 
the commission in matters relating to orders on rates will be 
discussed in connection with court decisions. 

What has been presented thus far may be considered a code 
for the administration of railways prescribed by the Interstate 
Commerce Commission. 114 * This code is based upon the 
formal decisions of the commission. Its informal work 
appears at times to overshadow that which is formal ; and in 
an estimate of the services of the commission informal hearings 
and mediations should receive a high place. Indeed, there are 
persons who rate the mediatory work of the commission higher 
than the performance of its formal functions. On the whole, 
" the Interstate Commerce Commission has done a great work ; 
no commission or court in this country has ever done a greater 
work in the same length of time." 114 b 

">*« 7, 513. »° 9 4, 109. m 2, 142. »2» 5, 193. 1" 5, 166. 

i° a 3, 89. u » 4, 265. U2 1, 122. 1" 1, 339. 

114 a « This, then, is the significant fact in the life of the commission : that out 
of the opinions expressed upon cases there has begun to develop a system of 
authoritative rules and established interpretations, which, sooner or later, will 
come to be recognized as a body of administrative law for inland transportation." 
— H. C. Adams, " A Decade of Federal Railway Regulation," Atlantic Monthly, 

8 1 : 433-443- 

114 b Senator Cullom, in the Railway Age and Northwestern Railroader (April 14, 
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II. The Supreme Court and the Interstate Commerce 
Commission. 

Many of the principles promulgated in the decisions of the 
commission have been radically modified or overruled by the 
Supreme Court of the United States. For the purposes of 
this discussion only four groups of decisions will have to be 
considered : First, court decisions affecting the interpretation 
of the long and short haul clause ; or, more definitely, what are 
the factors to be included in " circumstances and conditions " 
affecting long and short hauls. Second, the limitations placed 
by the court on the commission's power over railway rates. 
Third, the power of the commission in securing testimony. 
And fourth, decisions relating to agreements and contracts 
among competing railway companies. The treatment by the 
courts of the findings of fact before the commission should, 
perhaps, also be commented upon in this connection, but that 
question can be considered equally well in the closing part of 
this paper. 

The Interpretation of the Long and Short Haul Clause. — 
On March 23, 1889, the commission made an order which, 
among other things, provided as follows : 

Imported traffic transported to any place in the United States from 
a port of entry or place of reception, whether in this country or in 
an adjacent foreign country, is required to be taken on the inland 
tariff governing other freights. 

Thirteen roads alleged conformity to the order of the commis- 
sion, three complied with the same within three months and 
eight continued to charge less on imports than on the carriage 
of domestic traffic. Business organizations of New York, 
Philadelphia and San Francisco brought action against the 
railways violating the order of the commission with respect 
to the relative rates on imports and domestic freight, and on 
January 29, 1891, the commission handed down the decision u5 
known as the Import Rate decision, — one of the most important 
decisions in the history of the federal regulation of railways. 

116 4, 448. 
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Ample evidence was introduced by the complainants showing 
that certain carriers were charging less on imported goods than 
on domestic goods or on freight originating at seaboard points 
and shipped, perhaps, on the same train with goods of foreign 
origin to interior or other seaboard points. 

Not only was there a lower rate for the inland carriage of foreign 
traffic, but in numerous cases the total charge from the foreign place 
of origin through our seaports to destination in the interior of the 
United States was much less than the rail charge alone on domestic 
goods of like description from the same seaports to the same des- 
tination. 116 

On certain classes of domestic goods the freight rates from 
New Orleans to San Francisco were more than three times 
the through rates from Liverpool to San Francisco on similar 
goods. The defendant carriers justified their action on the 
ground that the imported goods were carried under circum- 
stances and conditions substantially dissimilar from those under 
which domestic goods were carried, because of the competition 
of ocean lines and ocean and rail lines. They also maintained 
that the rate on foreign goods from the seaboard to interior 
towns was a part of the through rate from the foreign point of 
origin, and that this part of the through rate could, under the 
law, be less than the local rate over the same line for the same 
distance. But the commission denied the right of the railways 
to discriminate between domestic and foreign goods, and further- 
more maintained the opinion that extraterritorial influences, 
such as the competition of ocean lines or circumstances affect- 
ing the movement of foreign commerce before reaching our 
own country, did not constitute a dissimilarity of circumstances 
and conditions within the meaning of the Act to Regulate 
Commerce, and insisted on obedience to the order of March 23, 
1889. Some of the carriers refusing to obey, a petition was 
filed against one of them for the enforcement of the order by a 
United States circuit court, from which an appeal was taken to 
the circuit court of appeals, and finally to the Supreme Court 
of the United States. 

116 Annual Report, I. C. C. (1896), p. 8. 
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The two lower courts upheld the decision of the commission, 
but the Supreme Court refused to accept the interpretation of 
the law as construed by the commission and lower courts and 
held m that 

among the circumstances and conditions to be considered as well in 
the case of traffic originating in foreign ports as in the case of traffic 
originating within the limits of the United States, competition that 
affects rates should be considered. 

In other words, extraterritorial influences as well as competitive 
conditions arising wholly outside of the field occupied by the 
carrier may be considered in determining similarity and dis- 
similarity of circumstances and conditions ; and consequently 
the commission erred in not considering all the circumstances 
and conditions entering into the case. 

In thus widening the meaning of the phrase " circumstances 
and conditions," the Supreme Court entered the wedge which 
the Troy case 118 drove in full length half a decade later, and 
which reduces the long and short haul clause of the act to 
nullity, so that no tangible meaning can be assigned to the 
same at present. Troy is a city in Alabama reached by two 
railways and situated fifty-two miles from Montgomery. Mont- 
gomery may be reached by a number of different railways. 
The rates on traffic going over one of these railways through 
Troy to Montgomery were higher to Troy than to Montgomery, 
the railway in question justifying this greater charge for the 
shorter distance to Troy on the ground that the competition in 
Montgomery made the circumstances and conditions under 
which traffic was conducted in Montgomery different from those 
prevailing in Troy. The commission ruled that the competition 
of the railways centring in Montgomery, all of which are sub- 
ject to the Act to Regulate Commerce, did not justify any one 
or all of them in violating the long and short haul clause. The 
commission has repeatedly held, as stated in Part I, above, that 
not one or several but all the circumstances and conditions 
must be drawn into consideration, but the competition of carriers 

117 162 U.S. 197. »8 ,68 U.S. 144. 
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subject to the act had been considered outside of the scope 
of this principle. 118 * Not so with the Supreme Court. It 
reaffirmed the Import Rate decision, and held that railway com- 
petition can create discriminating circumstances and conditions, 
and that therefore the higher rate to Troy is not prohibited by 
the long and short haul section. 119 

Competition is one of the most obvious and effective circumstances 
that make the conditions, under which a long and short haul is per- 
formed, substantially dissimilar, and as such must have been in the 
contemplation of Congress in the passage of the Act to Regulate 
Commerce. 

Competition which affects rates must be considered in sec- 
tion iv but not in section ii. " Under substantially similar 
circumstances and conditions," as used in the second section, 
refers to the matter of carriage, and does not include competi- 
tion between rival routes. " The mere fact of competition, no 
matter what its character or extent, does not necessarily relieve 
the carrier from the restraints of the third and fourth sections." 
It should be noticed that in a different case, 120 arising under 
section ii, which prohibits discriminations among persons, the 
Supreme Court held that the phrase "under substantially simi- 
lar circumstances and conditions " does not include competition, 
and that this phrase " may have a broader meaning or a wider 
reach in section iv [long and short haul] than the same phrase 
found in section ii." 

The Import Rate and Troy cases, by extending the 
" reach " of the phrase " substantially similar circumstances 

118 " It is improbable that the commission will interpret the act in the sense 
that the words 'under substantially similar circumstances and conditions' justify 
all existing differential rates due to competition. This would practically emas- 
culate the law. . . . The act is an expression of a correct principle, but the 
limitations of the principle are no less obvious." — Seligman, "Railway Tariffs 
and the Interstate Commerce Law," Political Science Quarterly, II, 263 
(June, 1887). 

With remarkable insight Professor Seligman outlined probable consequences 
of the act which future experience has amply demonstrated. Written immediately 
after the passage of the act, the analysis of railway problems presented in the 
article is the more striking in the accuracy with which the generalizations reflect 
the events which future years were to bring upon us. 

"» Sec. iv. w» 167 U.S. 512. 
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and conditions " to include competition among railways subject 
to the act, opened the portals wide for that discrimination 
among places that was prohibited under section iv. 

Power of the Commission over Rates. — In the annual report 
for 1 897 121 the commission stated that it had exercised the 
power to prescribe reasonable and just rates for a period of ten 
years, beginning with an order made in the second month 
after its organization. "Of the 135 formal orders made in the 
suits actually heard from its institution down to the present 
time, 68 have prescribed a change in rate for the future." m 
" We have now before us 38 cases in which the main question 
is one of a reduction of the freight rate." 123 This represents the 
practice of the commission during the first ten years of its 
existence. It is a fact of common knowledge that the notions 
which existed in Congress in 1887 on the subject of interstate 
commerce were vague and imperfect, and that this feature in 
the situation naturally led to the loose and imperfect character 
of the act. The practice of the commission to prescribe rates, 
under certain conditions, was fostered by the necessity of the 
situations which had to be met ; and the reversal of this policy 
by decisions of the Supreme Court placed the administra- 
tion of the Interstate Commerce Act on an entirely different 
basis. 

During the fifth year of its existence the commission 
asserted 123 * that it was not restricted 

to finding that an existing rate is unreasonable and forbidding its 
continuance, but has the further authority to ascertain, order, and 
enforce a rate that is reasonable. The power to determine and 
declare what is a maximum reasonable rate also results from those 
provisions of the Act which require the commission to determine 
what reparation, if any, should be made by carriers to parties injured 
by their violations of the law, and in cases of unreasonable rates the 
measure of reparation due to such a party is the difference between 
the rate actually charged and the reasonable rate which should have 
been charged. 

121 Annual Report (1897), p. n. 123 Ibid., p. 22. 

122 Annual Report (1897), p. 16. 123a 5, 97. 
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This was reaffirmed in a subsequent decision. 123 b But the com- 
mission has never claimed the power to prescribe a rate in the 
first instance. " Its power in respect to rates is to determine 
whether those which the roads impose are, for any reason, in 
conflict with the statute." 124 " We sit for the correction of 
what is unreasonable and unjust in those tariffs." 125 

The first prominent case 126 leading to the present interpreta- 
tion of the law arose on the complaint of a Cincinnati firm 
against a railway for charging more per hundred pounds of 
freight to Social Circle than to Augusta, 1 19 miles farther on 
the same line ; and, secondly, for charging rates to Social Circle 
and to Atlanta which were in themselves excessive and undue. 
After a full hearing and investigation the commission, among 
other things, issued an order requiring the railway company to 
cease and desist from charging more than a certain amount on 
such freight from Cincinnati to Atlanta. The circuit court to 
which an appeal was taken refused to enforce this order, and 
the case finally reached the Supreme Court. 127 Discussing that 
part of the case which relates to the prescription of rates, the 
court said : 

We do tot find any provision of the Act that expressly, or by neces- 
sary implication, confers such a power. It is argued on behalf of 
the commission that the power to pass upon the reasonableness of 
existing rates implies a right to prescribe rates. This is not neces- 
sarily so. The reasonableness of the rate, in a given case, depends 
on the facts, and the function of the commission is to consider these 
facts and give them proper weight. If the commission, instead of 
withholding judgment in such a matter until an issue shall be made 
and the facts found, itself fixes a rate, that rate is prejudged by the 
commission to be reasonable. 128 

The commission construed this, as well as analogous opinions 
of the court in the Import Rate decision, 129 as implying that 
" if the Commission does withhold its judgment until issue shall 
be made and the facts found, and then requires a carrier not 
to exceed charges indicated by the evidence to be reasonable 

1Mb 5, 122. 125 7, 191. 12T 162 U.S. 184. 1M 162 U.S. 197. 

W* 1,152. 12$ 4, 744. "8 P. I96. 
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and just, such action is authorized by the Act." 130 Acting 
upon this assumption, the commission undertook to prescribe 
maximum rates and was again overruled by the Supreme 
Court, 131 which held that neither the court nor the commission 
can " undertake to name a maximum rate in advance and enjoin 
a carrier from violating it." The power of the commission 
over rates, said the court, is confined to inquiries as to railway 
management, the prevention of violations of the long and short 
haul clause, of discriminations and of undue preferences, and 
the securing to all shippers of " that equality of right which is 
the great purpose of the Interstate Commerce Act." In a case 
involving the relation of rates on the same class of goods from 
a Colorado point to San Francisco and from Chicago to San 
Francisco, the commission issued an order fixing a maximum 
rate from the Colorado point to San Francisco and speci- 
fied that the same should not exceed a certain percentage of 
the rate from Chicago. This order was obeyed for about 
two years, when it was violated by one of the roads. The 
case, coming before the circuit court of appeals, was decided 
adversely to the commission, in harmony with the other court 
decisions cited above. This was in April, 1900, and since that 
time nothing has transpired which would warrant the assump- 
tion that the commission has power to establish rates for the 
future. All that this body can do at present is to pass upon 
a rate actually in force, pronounce the same reasonable or 
unreasonable and, if the latter, investigate the rate after it 
has been modified by the carrier voluntarily or under compul- 
sion of the courts, even by a fraction of a cent, and then con- 
tinue this seesaw process until a reasonable rate has been 
evolved. Paraphrasing the words of a critic of the old Articles 
of Confederation, the commission can " recommend everything 
and do nothing." 

TJu Power of the Commission to secure Evidence. — Section xii 

of the Act to Regulate Commerce, both in its original form 

and as subsequently amended, gives the commission power to 

require the attendance of witnesses and the production of books 

w> Annual Report (1896), p. 22. > M 167 U. S. 479. 
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and papers, refusal being punishable by the courts. The 
amended form of 1889 repeated the original wording of the 
concluding sentence of section xii, as follows : 

The claim that any such testimony or evidence may tend to criminate 
the person giving such evidence shall not excuse such witness from 
testifying; but such evidence or testimony shall not be used against 
such person on the trial of any criminal proceeding. 

The amendment of 1893 was more explicit in respect to com- 
pulsory testimony and the penal consequences of the failure to 
comply with the summons of the commission, and sought to 
protect the witness in the following language : 

But no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter, or thing con- 
cerning which he may testify or produce evidence, documentary or 
otherwise, before said commission, or in obedience to its subpoena, 
or the subpoena of either of them, or in any such case or proceeding : 
Provided, That no person so testifying shall be exempt from prosecu- 
tion and punishment for perjury committed in so testifying. 

These provisions indicate the statutory law in the matter in so 
far as it is found in the Act to Regulate Commerce. Section 
860 of the Revised Statutes of the United States, which had 
been in force for a quarter of a century, and which provides 
that witnesses shall not be excused from testifying because 
their testimony may tend to criminate them, and that such 
testimony shall not be used against persons so testifying in 
any criminal proceedings, was incorporated, in substance, in 
the original law, as well as in the amendment of 1889. The 
amendment of 1893 was intended to meet the decision of the 
Supreme Court in the Counselman case, 132 declaring section 
860 of the Revised Statutes unconstitutional, because it did 
not assure that absolute immunity against future prosecutions 
that is guaranteed by the fifth amendment of the Constitution 
of the United States. Counselman had refused to obey the 
summons to testify before a grand jury; and, being held for 
contempt of court, he appealed to the Supreme Court of the 
United States, with the result as indicated above. A year 

m 142 U.S. 547. 
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later the amendment of 1 893 was passed, but it required three 
years more to make it effective, so that the commission existed 
for over six years without that power which would make it 
practicable to obtain testimony on which to enforce the penal 
provisions of the act. 

The steps by which the power was finally secured may be 
briefly outlined by reference to the James, the Brimson 132 a 
and the Brown cases. The James case is of minor conse- 
quence because no appeal could be taken to the Supreme 
Court ; as decided by the circuit court it was unfavorable to 
the amendment of 1893, as not affording the immunity guaran- 
teed by the Constitution of the United States. The court held 
that while, under the amendment a witness might be freed 
from the legal consequences of his testimony, the government 
could not by any enactment save him from the disgrace and 
taint upon his character which a disclosure of his connection 
with crime might entail. The Brimson case originated in the 
same court. The commission applied for an order to compel 
one Brimson to answer questions propounded to him by the 
commission and to produce books, but the application was 
refused on the ground that that part of section xii of the 
Interstate Commerce Act authorizing or requiring courts to use 
their power in securing compulsory testimony before the com- 
mission was unconstitutional. This was nearly a year before 
the passing of the amendment of 1893, so that the decision of 
the Supreme Court, on an appeal by the commission, related 
in part at least to the law as amended in 1889. Nevertheless, 
the Supreme Court held m that 

the twelfth section of the Interstate Commerce Act, authorizing the 
circuit courts of the United States to use their process in aid of 
inquiries before the Commission established by that act, is not in 
conflict with the Constitution of the United States. 

This decision alone was probably sufficient to enable the com- 
mission to secure the necessary evidence, but the Brown 

W2a ^4 U.S. 447 ; 155 U.S. 3 (dissenting opinion), 
iw 154 U.S. 447- 
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case i3i covered all the essential features of the Counselman, 
James and Brimson cases combined, and effectually removed 
the last difficulties in the way of securing for the commission 
the testimony of recalcitrant witnesses. Brown was a railway 
official who refused to answer the questions put to him by the 
commission, on the ground that such testimony might incrimi- 
nate himself. On this point the Supreme Court said that the 
clause upon which Brown relied should be construed " to effect 
a practical and beneficent purpose — not necessarily to protect 
witnesses against every possible detriment which might happen 
to them from their testimony " ; and, commenting upon the 
possible disgrace which might come to a witness who discloses 
criminal acts, the court further said : 

The fact that the testimony may tend to degrade the witness in 
public estimation does not exempt him from the duty of disclosure. 
A person who commits a criminal act is bound to contemplate the 
consequences of exposure to his good name and reputation, and 
ought not to call upon the courts to protect that which he has him- 
self esteemed to be of such little value. The safety and welfare of 
an entire community should not be put into the scale against the 
reputation of a self-confessed criminal. . . . The design of the 
constitutional privilege is not to aid the witness in vindicating his 
character, but to protect him against being compelled to furnish 
evidence to convict him of a criminal charge. 

Since this decision, in 1896, the power of the commission to 
secure testimony may be regarded as full and adequate ; but in 
all seriousness the query must be added : What is there to 
prevent an unscrupulous railway official from violating the 
Interstate Commerce Law in the most flagrant manner, and 
then testifying with the view of securing personal exemption 
from the penal provisions of the act? 

Indirectly connected with the subject-matter of the preced- 
ing paragraph stands the question of the weight given by the 
courts to the findings of fact by the commission. Section xiv 
of the act provides that the findings of the commission shall 
be deemed prima facie evidence in all judicial proceedings as 

J" 161 U.S. 591. 
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to each and every fact found ; yet it is well known that when 
cases reach the courts new testimony may be admitted and the 
entire case perhaps be tried de novo, 126 so that the case before 
the courts is entirely different from that before the commis- 
sion. In the Import Rate case 136 the Supreme Court inciden- 
tally touched upon the treatment of cases brought in the courts 
to enforce the orders of the commission, as follows : 

The questions whether certain charges were reasonable or otherwise, 
whether certain discriminations were due or undue, were questions 
of fact, to be passed upon by the commission in the light of all facts 
duly alleged and supported by competent evidence, and it did not 
comport with the true scheme of the statute that the circuit court of 
appeals should undertake, of its own motion, to find and pass upon 
such questions of fact in a case in the position in which the present 
one was . . . ; yet, as the act provides that, on such hearing, the 
findings of fact in the report of said commission shall be prima facie 
evidence of the matters therein stated, we think it plain that if, in 
such a case, the commission has failed in its proceedings to give 
notice to the alleged offender, or has unduly restricted its inquiries 
upon a mistaken view of the law, the court ought not to accept the 
findings of the commission as a legal basis for its own action, but 
should either inquire into the facts on its own account, or send the 
case back to the commission to be lawfully proceeded in. 

Agreements and Contracts among Competing Railways. — 
That the effect of the anti-pooling provisions of the Interstate 
Commerce Act has been the exact opposite of what was 
intended, has for years been a matter of public knowledge. 
The effort to prevent by law agreements among competing 
railways has resulted in consolidation — a form of combined 
effort much more effective and lasting in its consequences 
than any pooling arrangement could ever have been. The 
union of separate and formerly competing companies into one 
larger, compact and firmly organized corporation is something 
with which the federal law has never been concerned, but the 
looser and usually more temporary agreements among railways 
are by the statute expressly declared unlawful ! In addition, 
the law contemplates stability of rates, relatively just rates and 

MS 37 Fed. Rep. 567; 94 Fed. Rep. 272. J 36 162 U.S. 197. 
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other like ends, which depend upon cooperation ! At the 
present time the larger competitive systems of the United 
States number about twenty, while at the time of the enact- 
ment of the Interstate Commerce Act there were more than 
five times that number. 137 That this has been the universal 
history of railway competition is a fact too familiar to require 
elaboration in this place. 

When we view the facts of railway history, the steady and uninter- 
rupted consolidations which have absorbed line after line, on the 
one hand ; and the contemporary existence and growth and duplica- 
tion of laws attempting to govern these, on the other, the conclusion 
is irresistible that somehow these laws did not accomplish the pur- 
poses for which they were enacted. 188 

The first important decision of the United States Supreme 
Court, after 1887, bearing upon agreements among railways 
was the decision against the Trans- Missouri Freight Associa- 
tion in 1897. This association had been formed in 1889, "for 
the purpose of mutual protection by establishing and maintain- 
ing reasonable rates, rules and regulations on all freight traf- 
fic, both through and local." The decision involved two 
leading questions : First, does the " Act to protect trade and 
commerce against unlawful restraints and combinations," popu- 
larly known as the Sherman Anti-Trust Law of 1 890, apply to 
and cover railways? Second, if so, does the Trans-Missouri 
agreement violate any provisions of this law? The court 
answered both questions in the affirmative. 

The Joint Traffic decision, 139 which followed a year and a 
half later and covered essentially the same ground, involved in 
addition several subsidiary questions : Does the Joint Traffic 
agreement actually prevent the constituent railways from com- 
peting with one another? Is the Anti-Trust Law constitu- 
tional ? And, finally, does the Joint Traffic agreement 
violate the anti-pooling provisions of the Interstate Com- 
merce Law ? As to the leading questions, the court held 

137 Consult Newcomb, " Recent Great Railway Combinations," Review of 
Reviews, August, 1901. 139 171 U.S. 505. 

139 Meyer, " Railway Regulation," in Report U. S. Industrial Com., IX, 929. 
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that the Anti-Trust Law applies to all combinations, includ- 
ing those among common carriers. Combinations "may be 
different in different kinds of corporations, and yet they all 
have an essential similarity, and have been induced by 
motives of individual or corporate aggrandizement as against 
the public interest." The decision recounts the history of the 
Anti-Trust Act in Congress, which goes to show that the act 
applies to the Trans-Missouri agreement and that it includes 
every contract and prohibits every agreement in restraint of 
trade, no matter what its terms may be. Hence the law 
forbids all contracts, whether just or unjust, whether in rea- 
sonable or unreasonable restraint of trade. "The claim that 
the company has the right to charge reasonable rates, and 
that, therefore, it has the right to enter into combination with 
competing roads to maintain such rates, cannot be admitted." 
Both the Interstate Commerce Law and the Anti-Trust 
Law have thus had the effect of discountenancing coopera- 
tive arrangements of every kind among railways other than 
that closer cooperation under unified management in corporate 
form. Both have accelerated the natural tendency of railways 
towards consolidation, and both have signally failed in accom- 
plishing the purpose for which they were enacted. Both 
prohibit associated action of companies so long as they are 
separate, but leave them to themselves after consolidation. 140 

III. The Cullom Bill. 

In another connection U1 the writer has stated three propo- 
sitions which may serve as an introduction to a discussion 
of pending legislation : (1) That the present situation with 
respect to railway affairs in the United States is untenable 
and indefensible. (2) That the great majority of railway 

140 It is needless to say that this statement, while true as a general proposition, 
requires modification in so far as the actual powers of the commission permit 
regulation ; nor does the statement take cognizance of that form of railway coop- 
eration which is said to exist upon no formal agreements but rather upon what 
" any one was saying as he looked at his neighbor." 

141 " Advisory Councils in Railway Administration," Annals of the American 
Academy of Political and Social Science, January, 1902. 
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managers and other railway officials are sincerely desirous of 
administering, to the best of their abilities, the properties 
under their control in the most efficient manner, having due 
regard for the interests of both the stockholders and the 
public ; but that all the various interests affected by their 
action are not represented in proportion to their importance, 
if at all ; and that consequently injustice may be done. 
(3) That there is nothing in the present statutory and admin- 
istrative regulation of railways to prevent the arbitrary and 
harmful action of the weak or unscrupulous manager from 
defeating the desires of the majority of the officials, who would 
voluntarily pursue a more beneficent course. 

The third proposition bears directly upon the present status 
of the Interstate Commerce Law. "That the leading traffic 
officials of many of the principal railway lines — men occu- 
pying high positions and charged with the most important 
duties — should deliberately violate the statute law of the land, 
and in some cases agree with each other to do so; that it 
should be thought by them necessary to destroy vouchers and 
so to manipulate bookkeeping as to obliterate evidence of the 
transactions ; that hundreds of thousands of dollars should be 
paid in unlawful rebates to a few great packing houses ; that 
the business of railroad transportation, the most important 
but one in the country to-day, paying the highest salaries and 
holding out to young men the greatest inducements, should 
to such an extent be conducted in open disregard of law — 
must be surprising and offensive to all right-minded persons. 
Equally startling, at least, is the fact that the owners of these 
packing houses, men whose names are known throughout the 
commercial world, should seemingly be eager to augment their 
gains with the enormous amounts of these rebates, which they 
receive in plain defiance of a federal statute. These facts 
carry their own comment, and nothing said here can add to 
their significance. The commission is not unmindful of the 
palliating circumstances under which railway traffic officials 
act. These have been fully set forth in previous reports, and 
the commission has stated in that connection what, in its 
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opinion, is the proper remedy. We certainly believe that 
existing laws should be so amended that railway managers 
who desire to observe them can do so without risk of sacri- 
ficing their property." 141 a The commission may mediate, report, 
advise, investigate, order — all good things in themselves and 
sometimes very effective ; but when it comes to the vital 
point of enforcing right rules of action it is absolutely help- 
less in practice, irrespective of what theoretical analyses of 
the law may attribute to it. To repeat an earlier statement, 
the commission may recommend everything and do nothing. 
Neither in the federal law, nor in the laws of a single state, 
nor in the laws of all the states collectively does there exist 
adequate power to protect the railways against each other, 
on the one hand, or the public against the railways on the 
other. 142 In view of such a situation, amendments to the 
Interstate Commerce Law are imperative. Several of these 
are indispensable; with respect to others, compromises might 
well be resorted to, or they might be omitted altogether, if 
thereby the work of bringing into existence an efficient law 
can be facilitated. 

The changes contemplated in the Cullom Bill 143 are enu- 
merated differently by different persons, varying in number 
from several to nineteen, 144 depending upon individual classi- 
fications and judgment. The centre of the "railway problem" 
has always been the question of rates, and it is but natural 
that the nucleus of the proposed amendments should consist 
of provisions governing rates. Under the present Interstate 
Commerce Law, as interpreted by the Supreme Court, the 
commission has no power to prescribe a rate for the future. 
The commission has power to pass upon the absolute and 

l«a Synopsis of Fifteenth Annual Report (1902). 

142 Meyer, " Railway Regulation," Report United States Industrial Commis- 
sion, IX, 937. 

148 Bill S. 1439, 56 Cong., 1 Sess. A bill to amend an act entitled " An Act 
to Regulate Commerce," etc. This bill has not yet been taken up by the present 
Congress. A similar bill had been introduced in the preceding Congress by 
Senator Cullom. 

144 Blanchard, Testimony before Senate Committee on Interstate Commerce 
(1900), p. 382. 
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relative reasonableness of a particular rate and, if the rate 
is found unreasonable, order a reduction or a change in the 
relations of rates. This order can be enforced through the 
courts. "Now the actual history of these suits shows that 
it has required between three and four years to arrive at a 
conclusion." 145 Let us assume three years as the average. 
Suppose a certain rate of $1.25 is pronounced unreasonable, 
and that $1 is considered reasonable. The latter the com- 
mission cannot prescribe under the present law, but it can 
order a reduction of the former. A recalcitrant manager satis- 
fies the order of the commission by reducing the rate a frac- 
tional part of a cent, after three years of litigation in the courts! 
Even at the rate of five cents per order, it would require fif- 
teen years to establish the reasonable rate ! But long before 
this result may have been achieved new contingencies may 
have arisen and a rate which at first appeared reasonable 
may be most unreasonable under the changed circumstances. 
Practically, immediate obedience to orders is the only manner 
in which carriers and shippers can be protected. A delay of 
some duration, or even of a week, may change the situation 
enough to make future changes relatively valueless to the 
complainant. Here, as in so many other cases, we are again 
confronted by the relentlessness of the third proposition, — 
there exists no power capable of compelling prompt obedience. 
" Promptness " which consumes years and which affects inter- 
ests based upon short periods of time is an abuse of the Eng- 
lish language. The Cullom Bill provides a remedy : 

If after a full hearing it is determined that any party complainant 
is entitled to an award of damages under the provisions of this Act 
for a violation of its provisions, the Commission shall make an order 
directing the carrier to pay to the complainant the sum to which he 
is entitled on or before a day named. If, after such hearing, it is 
determined that any carrier is in violation of the provisions of this 
Act, the Commission shall make an order directing such carrier to 
cease and desist from such further violation, and shall prescribe in 

145 Commissioner Prouty, Testimony before Senate Committee on Interstate 
Commerce (1900), p. 37. 
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such order the thing which the carrier is required to do or not to do for 
the future to bring itself into conformity with the provisions of this 
Act ; and in so doing it shall have power (a) to fix a maximum rate 
covering the entire cost of the service, (6) to fix both a maximum 
and minimum rate, or differential in rate, when that may be neces- 
sary to prevent discrimination under the third section, (c) to deter- 
mine the division between carriers of a joint rate and the terms and 
conditions under which business shall be interchanged when that is 
necessary to an execution of the provisions of this Act, (d) to make 
changes in classification, (<?) to so amend the rules and regulations 
under which traffic moves as to bring them into conformity with the 
provisions of this Act. 

The foregoing enumeration of powers shall not exclude any 
power which the Commission would otherwise have in the mak- 
ing of an order under the provisions of this Act. An order not 
for the payment of money shall be termed an administrative 
order. 

Every order shall fix the date when it is to take effect, which shall 
in no case be less than ten and ordinarily not less than thirty days 
from the service of such an order upon the carrier. Such order shall 
be forthwith served by mailing to any one of the principal officers or 
agents of the carrier at his usual place of business a copy of the 
report and opinion of the Commission, together with a copy of the 
order, and the registry mail receipt shall be prima facie evidence of 
the receipt of such order by the carrier in due course of mail. 

Perhaps the most important feature of this section is the 
power which it gives to the commission to prescribe what " to do 
or not to do for the future " in order to bring about a line of 
action in harmony with the law. What follows are essentially 
consequences and conditions. Charters and earlier laws took 
care to prescribe maximum rates, which were frequently placed 
so ridiculously high that practically no railway manager would 
ever think of charging them. Minimum rates were rarely pre- 
scribed, and differentials never. It is otherwise with the pro- 
posed law. The establishment of minimum and differential 
rates is at present of infinitely greater consequence than the 
prescription of maximum charges. The power of the commis- 
sion in determining divisions of through rates is likely to do 
away with one of the sources of discriminations. 
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All legislation rests upon the assumption of a reasonable 
purpose and the prevalence of good sense among administrators 
of the law. Unless one is willing to attribute to the Interstate 
Commerce Commission the lack of a reasonable purpose, as well 
as love of fair play and justice, and of ordinary good sense, the 
opposition to the " rate-making powers " contemplated in the 
proposed law is at once unwarranted and fallacious. Nothing 
but abstract dialecticism and jugglery with " transcendental " 
words can lead to the unreasonable conclusion that such a power 
over the rate will vest the commission with authority to estab- 
lish the market price of a commodity or service (transportation) 
in an arbitrary manner and place the manufacturers of this 
commodity in an unfavorable position in the financial control 
of their properties. If, in the last instance, we must choose 
between a rate established by a manager, practically unrestricted 
by law, whose business and duty it is to take the railway point 
of view, and a rate pronounced reasonable by a body of five 
capable men whose highest function it is to view impartially 
the interests of the public and of the railways, there can be no 
mistake in accepting the judgment of the latter, especially when 
their judgment is subject to review by the courts and is safe- 
guarded in every way by powers directly vested by the bill in 
the judiciary. 

Any carrier may, within thirty days from the service of an 
administrative order upon it, begin, in the circuit court of the United 
States for the district in which its principal operating office is 
situated, proceedings to review such an order and the findings on 
which it is based. . . . The court may also, if upon an inspection 
of the record it plainly appears that the order proceeds upon some 
error of law or is unjust and unreasonable on the facts, and not 
otherwise, suspend the operation of the order during the pendency 
of the proceedings in review, or until further order of the court 
Either party may appeal from the judgment or decree of the circuit 
court to the Supreme Court of the United States ; but such appeal 
shall not operate to stay or supersede the order of the circuit court 
nor the execution of any writ or process thereon. In the Supreme 
Court the cause shall be given preference over all others, excepting 
criminal causes. 
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Especial emphasis should be placed upon the promptness with 
which a carrier can find a remedy in the courts in case the 
commission should make an unjust order. For fifteen years it 
has taken, on the average, three or four years to get a final deci- 
sion ; and to assert, in the face of that fact, that the proposed 
law affords no adequate remedy for unreasonable orders of the 
commission, sounds very much like the old cry of " stop thief ! " 
Furthermore, the commission can make no order except after 
a full and impartial hearing. Having all the facts before it, 
and having duly weighed the evidence, the commission may 
revise a rate fixed by the carriers in the first instance. That 
the commission should be incapable of properly comprehending 
the facts entering into a question of rates, is too preposterous 
to admit of discussion. And unless we are willing to believe 
the absurd proposition that both the commission and the federal 
courts can together not understand a rate question and decide 
equitably in the premises, we are compelled to admit that sub- 
stantial justice will be done under the proposed law to an extent 
hitherto unknown — justice administered with promptness and 
efficiency to carriers and shippers alike and to competitive 
cities, harbors, productive areas and industries. 

In connection with the publication of rates the most impor- 
tant point in the bill determines the relation of charges actually 
collected to the tariffs contained on sheets published and filed, 
a departure from the latter being in violation of law: 

Whenever any carrier files or publishes a particular rate under the 
provisions of this Act, or participates in any rate so filed or published, 
that rate, as against such carrier, its officers, or agents, in any prose- 
cution begun under this Act, shall be conclusively deemed to be the 
legal rate, and any departure from such rate, or any offer to depart 
therefrom, shall be deemed to be an unjust discrimination. 

Whenever on the trial of a defendant for a violation of this Act, 
such defendant is shown to have given, aided, abetted, or assisted 
in the giving of a rate to one or more individuals, firms, companies, 
or corporations different from the rate or rates fixed for such service 
by the tariff of rates provided for by this Act, such showing shall be 
deemed evidence sufficient to authorize a conviction ; and it shall 
not be necessary on the trial of any indictment hereunder for unjust 
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discrimination to allege or to prove that other and less favorable 
rates were offered or granted to other shippers by the defendant, or 
to allege or prove the names of such shippers, the true intent of this 
being that the published tariff shall be conclusive evidence that the 
rates therein prescribed were the rates charged to the general public. 

Under the present law a departure from the published rate 
is not unlawful unless it can be shown that the degree of depar- 
ture is different for different shippers. For instance, if a pub- 
lished rate of one dollar is assumed, and it can be shown that 
A secured a rate of ninety cents, the law has not been violated 
unless it can also be shown that B secured a rate of, say, eighty 
cents. In other words, departures from published rates are 
not discriminations unless such departures vary for different 
individuals, a fact which it is practically impossible to prove. 
While it was undoubtedly the intent of section x of the 
act to impose a penalty upon the corporation itself, under its 
peculiar phraseology, it has, however, been judicially deter- 
mined that the corporation is not liable. The agent alone can 
be punished. Now the object of rate cutting is to get business 
and make money, and the corporation, if any one, profits by the 
illegal act. It is the real offender, and ought certainly, as well 
as its officer, to pay the penalty. It is anomalous and unjust 
that the representative or employee only should be liable to 
prosecution, while the real offender, the corporation, the princi- 
pal and beneficiary in the transaction, is not. If every illegal 
act of that character subjected the carrier to a substantial for- 
feiture, so that the money result of the transaction was likely 
to be the other way, the inducement to commit such offenses 
would be greatly diminished. 

In the Cullom Bill the long and short haul section appears in 
a radically modified state by the omission of the words " under 
substantially similar circumstances and conditions," thus abso- 
lutely prohibiting a greater charge for the shorter haul unless, 
as under the present law, the commission authorizes the same. 
The change will prevent violations of the long and short haul 
principle that are justified on the ground of competition among 
carriers subject to the act. 
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From a theoretical point of view a single national classifi- 
cation of freight would be desirable, and in practice such a 
classification is perhaps not impossible, although the reduction 
of the number of classifications to three — excepting the state 
classifications — has greatly reduced the inconvenience and dis- 
criminations resulting from a diversity of classifications. The 
testimony before the Industrial Commission can scarcely be 
said to give very strong support to the idea of a national 
system ; yet, that same testimony offers no strong and decisive 
arguments against such a system. The objection that commod- 
ities like oranges and cotton must be classified differently in 
different sections of the country, which would not be permitted 
under a national classification, is more apparent than real ; for 
these and similar articles could be carried, as they are in part 
at present, at commodity rates, properly adjusted to meet the 
conditions of transportation in different sections of the United 
States. Goods carried at commodity rates constitute the 
bulk 146 of freight carried under the present system, and it is 
by no means improbable that the number of commodity rates 
necessary under a national system of classification would be 
smaller than that now in existence. The testimony is all but 
unanimous that commodity rates have been unduly extended. 
An experienced railway official of high rank stated to the writer 
not long ago that some day a Napoleon would arise in the rail- 
way world who would "demolish, with a heavy club," all the 
vast and needlessly complex classification structures, and sub- 
stitute for this historical agglomeration a simple classification 
supplemented by a reasonable number of commodity rates. 
That the task of elaborating a national classification is not an 
easy or simple one is obvious ; but that the task is not beyond 
the ability of men of capacity is equally obvious, and one can 
discover no insuperable obstacles in the way of the commission's 
undertaking this work in conference with railway men. 147 

146 The great mass of articles in point of numbers, and probably also in point of 
gross revenue, go at class rates. 

147 It is not desirable to enter into the details of the principles and problems 
of classification. However, two important disadvantages inherent in the present 
system should not be overlooked. (1) The unjust discriminations which occur in 
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The provisions of the Cullom Bill as to railway accounting 
are worthy of notice. The commission is given discretionary 
power to prescribe forms of accounts. This has already been 
done to a considerable extent, and much progress has been 
made, moreover, toward uniformity in annual reports. The 
commission is to have access to all accounts at all times, and 
may employ experts to do this work. Some railway men favor 
this provision, while others oppose it chiefly on the ground that 
it gives outsiders access to information which can be used 
against the road. This objection does not seem well taken 
unless we are again to assume lack of good judgment and fidelity 
in the examiner. There is no reason to suppose that the exam- 
iners will not be men of highest ability and integrity. Super- 
vision of railway accounting may prevent improper management 
of stock and bond issues, a matter which past railway legislation 
has generally neglected ; and, in addition, the inspection of 
accounts might become an efficient method of stopping rebates. 
There is, perhaps, no single feature of railway evils which is 
more difficult to handle than this, and even the inspection of 
books need not lead to an undue optimism with respect to a 
final solution. 

The subject of agreements among railways is less adequately 
provided for in the Cullom Bill. If the history of competi- 
tion in railway development, the world over, proves anything 
conclusively, it establishes the futility of competition as a 
workable basis of railway operation and administration. While 
a certain amount of competition may always persist and bring 

territories where the classifications overlap each other. For instance, the Official 
applies to Chicago and the Mississippi River, and the Western from Chicago and 
the Mississippi River ; and in the territory between Chicago and the Mississippi 
numerous complaints of injustice from different classifications of the same articles 
have arisen. The Official applies on traffic from Chicago to Norfolk and Rich- 
mond; the Southern applies on through traffic from Chicago to Wilmington and 
other Carolina cities, and wide disparities in rates to competing Carolina and 
Virginia towns are found to be due to this cause. (2) The inability to fix joint 
through tariffs on an article not classified the same in two classifications, and 
where the local rates are added to make the total through charge. An example 
is the through traffic crossing the Mississippi, on which rates east and west of that 
river, based on two classifications, are combined. 
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about improvements in the service, speaking generally, compe- 
tition in railway affairs has failed at nearly every point, and any 
legislation which rests upon the doctrine of competition among 
railways must inevitably fail. A prudent course of action 
would recognize the inadequacy of competition and accept a 
reasonable amount of freedom for carriers in making agree- 
ments among themselves, subject to the supervision of the 
commission. The agreements contemplated in this connection 
are more comprehensive than pooling arrangements, which are 
only a species of which the other is the genus. The history of 
railway pooling, however, does not afford a single forcible argu- 
ment against granting to railways the privilege of cooperating 
in any manner which seems expedient to them, provided such 
cooperative arrangements are based upon contracts properly 
scrutinized and supervised and enforcible in the courts. 
Hence a provision legalizing organizations like the former 
Joint Traffic Association and permitting agreements among 
railways on the eight or more different subjects which have 
hitherto been the object of railway agreements, would appear 
to be desirable. Clearing-house arrangements should also be 
facilitated. 

The standing which, by the Cullom Bill, is to be given in 
the courts to decisions and proceedings of the commission 
remedies one of the most unfortunate weaknesses in the pres- 
ent statute. Time and again the case before the court has 
been made, through the introduction of new facts, an entirely 
different one from that before the commission. The proposed 
law makes this impossible. " The proceedings certified from 
the commission, together with any additional testimony taken 
as above, shall constitute the record upon which the case shall 
be heard by the circuit court." 

With respect to fines for violations of the act, a clearer dis- 
tinction should, perhaps, be made between fines on the offend- 
ing person and fines on the guilty corporation. It seems a gross 
injustice to mulct a man for doing that which corporate man- 
agement may compel him to do. Personal fines may be whole- 
some in such cases as making false entries, under-billing, etc., 
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but these should not be too heavy. The bulk of the pecu- 
niary loss following an infraction of the law should fall upon 
the corporation. Heavy fines, often repeated, would have an 
appreciable influence on dividends, and this would immediately 
touch the pockets of the stockholders and bondholders who, 
in turn, would be transformed into an army of remonstrators 
working towards a reduction in the number of fines, and a 
better observance of the law. 

The inclusion in the Cullom Bill of the act in relation to 
testimony before the Interstate Commerce Commission, passed 
February n, 1893, is a matter of convenience and does not 
affect anything vital in the measure. 

In conclusion, the statement may be repeated that the pres- 
ent situation is intolerable; and that the least that can and 
ought to be done is to so amend the present law as to make it 
possible for the commission to secure an enforcement of its 
orders with promptness and efficiency. And in the light of the 
facts presented in this paper it would seem both desirable and 
necessary that the increase in power contemplated in the Cul- 
lom Bill should be granted. However, if Congress does not 
see fit to do this, it is to be hoped that an end will be put to 
the present delay in the execution of orders and that the 
unscrupulous manager will no longer be permitted to impose 
his code of ethics upon the great majority of conscientious and 
just railway officials. 

The vigorous protests which have recently been made by 
several prominent railway officials against an increase of the 
powers of the commission, on the ground that the present law 
is adequate if only the commission will properly use the power 
vested in it, carry much weight because of the high standing 
of the authors of these protests. Yet, the writer has been 
unable to find any escape from the conclusions presented in 
the body of this paper, and nothing but an entirely new collec- 
tion of facts, differing in import from those now available, 
could, it seems, warrant a modification of these conclusions. 

B. H. Meyer. 
University of Wisconsin. 
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Note. — Since the foregoing was written two bills x have been intro- 
duced into Congress which practically supersede the Cullom Bill. 

The House bill provides for strict adherence to the published 
rates, and also fines shippers for making false representations as 
to classification, in order to secure other than published rates. The 
Interstate Commerce Commission is empowered, on complaint, to 
determine rates, the relation of rates, classifications, etc., for the 
future. The record of the hearings before the commission is to be 
accepted by the court as the basis of its findings. The bill provides 
for appeals, and gives the United States courts power to enforce 
obedience to the law and in general to exercise full legal jurisdiction. 

The Senate bill likewise empowers the Interstate Commerce Com- 
mission to prescribe, in certain cases, just and reasonable rates for 
the future, as well as the division of rates and the limits of time 
during which its orders can be enforced. The rates thus prescribed 
are reviewable by United States courts, and may be suspended under 
specified conditions. The records, testimony, etc., of the commission 
shall be accepted as prima facie evidence in the United States courts, 
and additional testimony may be taken in accordance with law. The 
method of appeal is also described. Agreements for the division of 
traffic and other species of cooperation are permitted, and the com- 
mission is empowered to investigate such pooling and other arrange- 
ments on complaint. United States courts are empowered to enforce 
obedience, and in the case of railways passing both through foreign 
countries and through the United States, traffic in the United States 
may be suspended on such roads in order to enforce the act. The 
published rates must be adhered to by both railways and shippers 
under prescribed penalties. 

While these bills have supplanted the Cullom Bill, everything 
which has been said in the discussion of the latter would also have 
to be said in regard to the former. The content of a discussion of 
pending legislation would be essentially the same irrespective of the 
special bill to which it applies. And the historical significance of 
the Cullom Bill is of sufficient importance to warrant the retention 
of the analysis made of it in the present essay. 

1 H. R. 8337 : A Bill to amend an Act entitled " An Act to Regulate Com- 
merce," approved February 4, 1887, and all acts amendatory thereof. Introduced 
by Representative Corliss, and in the Senate, in identical form, by Senator Nelson. 

S. 3521 : A Bill to enlarge the jurisdiction and powers of the Interstate Com- 
merce Commission. Introduced by Senator Elkins. 



